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1 
JOINT APPENDIX 


{Filed in Open Court July 23, 1956] ! 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term | 
Grand Jury Impanelled April 26, 1956, Sworn in on May 1, 1956 


The United States of America Criminal No. 747- 56 
Vv, Grand Jury No. 911-56 


Charies Clemons Housebreaking and Larceny 
hace ae. Sit (22D.C.C. 1801, 2201, 2202) 


The Grand Jury charges: 

On or about June 16, 1956, within the District of f Columbia, 
Charles Clemons and Rhinelda M. Bell entered the store of William S. 
Kaii] with intent to steal property of another. 
SECOND COUNT: 

On or about June 16, 1956, within the District of | Glanibee, Charles 
“lemons and Rhinelda M. Bell stole the property of William S. Kalil, 
cf the value of about $88.01, consisting of the following: thirty-nine 


| 


cartons of cigarettes, each of the value of $2.00, two clocks, each of 
the value of $3.98 and $2.05 in money. 
/s/ Oliver Gasch _ 
Aitorney of the United States in 
and for the District of Columbia 
PEUE BILL: : 
/s/ :Siegrole) 


Foreman, 


/s/ Samus Goldberg 





[Filed Aug. 1, 1956] 
PLEA OF DEFENDANT 
On this 27th day of July, 1956, the defendants Charles Clemons 
and Rhinelda M. Bell, appearing in proper person and by their attorney 


Hazel P. Tucker, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to them, pleads not guilty 
thereto. 
Each defendant is remanded to the District of Columbia Jail. 
By direction of 
Charles F. McLaughlin 


Presiding Judge 
Criminal Court #1 


[Filed Aug. 6, 1956] 

MOTION TO SUPPRESS EVIDENCE 

Now come the defendants, Rhinelda Bell and Charles Clemmons, 
through their duly authorized attorney, and move this Honorable Court 
to direct that certain property be suppressed for use as evidence against 
them in any criminal proceeding, and as reasons therefor, state the 
following: 

1. The defendants herein were unlawfully arrested without a war- 
rant and without probable cause in an automobile in the District of 
Columbia on June 16, 1956. 

2. At the time of said illegal arrest, officers of the Metropolitan 
Police Department searched the person of both of the defendants and 
the automobile, and unlawfully seized from the possession of the de- 
fendants several cartons of cigarettes and other items of personal 
property belonging to them, without the consent of the defendants and 
against their will. 
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3. And for such other and further reasons as may be urged upon 
the hearing of this motion. | 
/s/ Hazel P. Tucker 


Attorney for Def endants 
* * * | 


Points and Authorities 
Brinegar vs. United States, 338 U.S. 166 
Carroll vs. United States, 267 U.S. 132 
McDonald vs. United States, 335 U.S. 451 
United States vs. Di Re, 332 U.S. 581 


19 (Certificate of Service) 


Service Acknowledged: 8/6/56 - 12:50 p.m. 
/s/ Oliver Gasch 


TRANSCRIPT OF PROCEEDINGS 
[Filed Aug. 5, 1957] : 


Washington, D.C. 
Wednesday, September 21, 1956. 
The above-entitled matter came on for hearing on Motion to Sup- 
press Evidence, at 11:45 o'clock a.m., Wednesday, September 21, 
1956, in the United States District Court for the District of Columbia. 
BEFORE: JAMES R. KIRKLAND, Judge. : 
APPEARANCES: | 
CARL W. BELCHER, Esq., Assistant United States 
Attorney, On Behalf of the United States; 
HAZEL P. TUCKER, On behalf of the Defendants. 





4 
PROCEEDINGS 
| THE DEPUTY CLERK: United States vs. Charles Clemons and 
Rhinelda M. Bell, Criminal Action No. 747-56. 
MRS. TUCKER: Your Honor, I would like to have a rule on wit- a 


nesses. 


= ts ee 


(The witnesses were excluded from the court room. ) 
Thereupon, 
VICTOR KULIS 
was called as a witness on behalf of the defendants and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MRS. TUCKER: } 

Q. Now, will you state your name and assignment, please? | 
A. Victor Kulis, Metropolitan Police Department, attached to the 4 
Eleventh Precinct. 
| Q. Now, directing your attention to June 16, 1956, did you have 
occasion to arrest the defendants Charles Clemons and Rhinelda Bell? 
A. I didn't arrest them. My partner, Charles Herald arrested them. 

I was present in the scout car. 

Q. You were present at the time of the arrest? A. Yes. 

Q. Now, Officer, could you state the place and the time the ar- 
rest took place? <A. They were first stopped in the 3900 block of 
Nichols Avenue in their automobile, and at that time were questioned 

about driving their car without any lights on at 3:30 in the morning. 

Q. Questioned by you? A. No, questioned by Officer Herald. 
The men were taken to the Eleventh Precinct and held at the precinct 


for further investigation. On our investigation we found a store out on 
Nichols Avenue, Southwest, had been broken into, and the defendants 
were confronted with that information. They stated they denied break- 
ing into the building. 

Q. Now, Officer, at the time the conversation was had out in 
the 3900 block of Nichols Avenue, did anything transpire with reference 
to the automobile? A. They were stopped in the 3900 block of Nichols 
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Avenue, Southwest, with regard to driving without lights. 

Officer Herald got out of the police car to talk to the defendants 
as to the reason for driving without any lights on, and when he got to 
talking to the defendants about their registration card he observed a 
quantity of cigarettes in the back of the automobile. | 

Q. Did he use a flashlight in the car? A. I believe he did. 

I was sitting in the scout car at the time, and it appeared that at the 
time Officer Herald was talking to these men, that when I turned around 
to look back I noticed him with his gun in his hand. 

When I got out of the police car and went there to see what was 
going on, Officer Herald said: : 

"Take these men to the scout car and search them. 

He said he heard something drop to the floor of the car that 
sounded like a gun, and that is why he pulled out his gun. I found a 
carton of Breyer Ice Cream which was empty, and inside of this was 
some change. : 

Q. Was this on Nichols Avenue? A. Yes. ! 

Q. And all of this happened pursuant to having stopped the de- 
fendants for driving without lights? A. Yes, they were stopped just 
for driving without any lights on in their car, not for driving without 
lights. : 

Q. Could you state when you first observed the defendants? 

A. I didn't observe them until out around Clifton and Nichols. 

Q. And was the car in motion at that time? A. Yes. 

Q. Is it your testimony that you saw them driving without lights 
at that time? A. I didn't see them driving without lights. 

Q. You have no knowledge of that? A. No. 

Q. And you could see the car? A. Yes. 


But you were unable to say that there were no lights? A. 


No. , 

Q. Will you restate the items of personal property taken from the 
defendants? A. There was a large quantity of cigarettes that they had 
in their car, and there was two electric wall clocks, and also a tire 
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6 
iron was in the big box with the cigarettes in the back seat of the car, 
and on the floor of the car was a can of automobile polish, and the car- 
ton, I believe. 

Q. Now, Officer, this car in question, are you able to state 
whose car that was? A. No, ma'am, until later on we found out 
whose car it was. 

Q. You found out who it belonged to? A. Yes. 

Q. And to whom was it registered? A. It is registered to 
Rhinelda Bell at Snow Hill, Maryland. 

Q. Now, Officer, at the time that the car was first stopped, did 
you and your partner get out of the car? A. No, ma'am. 

6 Q. Just your partner? A. My partner, yes. 

Q. And when was it that you got out of your car? A. Well, 
from me sitting there it seemed like it was quite some time, but it 
was just a few minutes, not over five. 

Q. About five minutes, would you say? A. Yes, ma'am. 

Q. During that five minutes were you able to see whether or not 
the other officer had begun to search the automobile? A. No, matam. 
I was just looking ahead. Officer Herald was driving the car and I was 
looking ahead going north on Nichols Avenue. 
| Q. Now, at the time the defendants were stopped you had no re- 
port onthem? A. No. 





7 Q. And that information was obtained at that time that you were : 
present? A. We decided that there might have been a place broken into ‘ 
on account of this Breyer‘'s Ice Cream carton we found in the defendants’ ‘ 
possession. There are just a few stores in that area that handle Breyer's « 
Ice Cream, and we decided in the location where we stopped the defen- _ 


dants that there was only one store that handled Breyer's Ice Cream, 
and that is the store we went to. 
Q. And after having stopped them you went back to investigate if 
qT there had been a breaking in there? A. Yes. 
MRS. TUCKER: I have no further questions. 
THE COURT: Let me ask you this: How many cartons of cigarettes 








did you see in the car? i 

THE WITNESS: I didn't search the car. Officer Herald went to 
the car first. : 

THE COURT: When you put your flashlight on -- 

THE WITNESS: I didn't put my flashlight on, but when I went 
back there was a large number of cartons in the back. 

THE COURT: Would there be as much as 39 cartons? 

THE WITNESS: As much as that, yes, sir. 

THE COURT: From the time you stopped them for failing to 
have lights, how soon was it after that you found that store on Nichols 
Avenue? 7 
THE WITNESS: From the time we stopped the defendants, we 
had a call out for our wagon to transport the defendants to the police 
station, and it seemed like it took some time because we had to make 
two or three calls, and it was about 20 or 25 minutes. 

THE COURT: Iam only trying to posture the time from the time 
you called the wagon and the wagon was on the street. | 

THE WITNESS: Approximately 20 or 25 minutes. 

THE COURT: Do you want to question this man? 

MR. BELCHER: Not this officer, Your Honor. The other officer 
is here and can give direct evidence. | 

THE COURT: Very well. 

(Witness excused. ) 
THE COURT: Any further testimony? ! 
MRS. TUCKER: I will call the other officer, Officer Herald. 
Thereupon, | 
CHARLES L. HERALD | 
was called as a witness on behalf of the defendants and, being first 
duly sworn, was examined and testified as follows: : 
DIRECT EXAMINATION 
BY MRS. TUCKER: ! 

Q. State your name and assignment, please. A. Charles L. 

Herald, private, attached to the Metropolitan Police Department, 11th 


precinct. 

: Q. Directing your attention to June 16, 1956, did you have occa- 
sion to arrest the defendants Rhinelda Bell and Charles Clemons? 

A. Yes, ma‘am. 

Q. And where did the arrest take place, Officer? A. In the 
4600 block of Nichols Avenue, Southwest. 
| Q. And would you briefly explain the circumstances of that 
arrest to the Court? A. My partner and I were working scout car in 

the 4600 block of Nichols Avenue, Southwest, and I observed a 
Buick sedan pulling away from the curb going north on Nichols Avenue 
with no lights burning, and at approximately two blocks from there we 
passed them in the 4600 block of Nichols Avenue and stopped. I stopped 
and asked to see their permit and registration, and he had a District 
operator's license and the registration card with Maryland tags with 
an address in Maryland. 

While questioning about the permit and registration card I had 
my flashlight looking around the car, and observed all these cigarettes 
piled up in the back of the car. I asked him where he got the cigarettes 
at and he said at a place in Maryland. At the time I questioned him the 
follow on the right-hand side of the car made a motion with his hand 
to reach under the seat, and I pulled my gun on him and ordered them 
both out of the car. 

Q. Officer, will you tell us exactly when you placed the defendant 
under arrest? A. At the time I ordered them out of the car. 
| Q. At the time you ordered them out of the car? A. Yes, 
ma'am. 
| Q. And for what offense were they being arrested at that time? 
A. Investigation of housebreaking. 

Q. But at the time you made the arrest you had no report? 

A. No. 
MRS. TUCKER: I have no further questions. 
MR. BELCHER: Just one question. 
CROSS EXAMINATION 


BY MR, BELCHER: 

Q. You later found out a store had been broken into, is that 
right? <A. Yes. I got my partner out of the scout car and told him 
to search the fellow, and he had in his possession a half pint of ice 
cream carton that some nickels and dimes in it. : 

Q. You were familiar with that brand? A. Yes. 

Q. And you founda store? A. Yes. 3 

Q. What was the location of that store with regard to where you 
first saw the car pulling out from the curb with lights not running? 

A. They were sitting in front of a food store when I saw them pulling 
out, and the store that had been entered was about three or four doors 
from there. : 

MR. BELCHER: That is all. 

THE COURT: What quantity of cigarettes did you observe ? 

THE WITNESS: At the time I didn't observe the amount, but at 
the station I thought it was about 38 or 40 cartons of assorted brand 
cigarettes. i 

THE COURT: Thank you. 

MRS. TUCKER: Officer, I have one further question. 

BY MRS. TUCKER: | 

Q. Which defendant was driving the car? A. At the time I 
stopped the car and asked for the card and registration, Clemons was 
driving the car. At the station -- | 

MRS. TUCKER: That is all. 

THE COURT: Is that all the testimony? 

MRS. TUCKER: Yes. 

(Witness excused. ) : 

THE COURT: The Court is prepared to rule. How much time do 
you require? | 

MRS. TUCKER: A very short time. 

THE COURT: Very well. You may proceed. — 

MRS. TUCKER: This motion, Your Honor, is made on the basis 
of the fact that here we feel we have a situation where the defendants 


10 
were arrested without probable cause, and subsequently that their auto- 
mobile contained certain property which will be attempted to be used in 
evidence against them at the trial unless this motion is granted, was 
taken from them. 

12 The factual situation, as I have attempted to develop it through 
the testimony of the officers is that the defendants were stopped for a 
traffic violation. The officer first testified that the defendant Charles 
Clemons was driving at that time. However, the officer freely admits 
that when he went over to question the defendants with reference to why 
they were proceeding without lights, that he flashed his flashlight about 
in the car, and that subsequently the persons of both defendants were 
searched. 
| Now, there is nothing to indicate that the defendant Bell was com- 
mitting any violation of regulation in connection with a traffic offense 
at the outgrowth of having driven this car. 

However, the person of the defendant Bell was searched and there 
was found on him a carton containing certain money. 
| Now, to be perfectly frank about it, I will concede the circum- 
stances within the personal knowledge of the officer at that time were 
sufficient to create a suspicion, but it is a well settled principle of 
law that there must be more than mere suspicion to justify the arrest 
and search and seizure. The officer first stated that there was no 
report of any housebreaking. The cases which are cited in support of 
this motion on search and seizure set forth a situation which affords 
a very substantial basis for the arrest in that in those instances the 

13 officers there knew the driver of the car from prior contact, had 
observed him in some type of illegal activity, or the car was one which 
had been identified as a car in a previous situation. But here the de- 
fendants themselves were entirely unknown to the officers, the car 
was not one which had been identified. Here the officer had no report 
that any felony had been committed, and he stopped them for the pur- 

pose of asking about a traffic regulation, driving with no lights. Then 
from that point on proceeds to search the car and finds evidence upon 





11 : 
which he bases the charge of housebreaking. Having discovered car- 
tons of cigarettes and other personal property in the car, the officer 
freely admits he then went back to determine if a housebreaking had 
» been committed, and at that time when he determined a housebreaking 
= had been committed the defendants were charged. | 
a I certainly think it would be a violation of the constitutional rights 
of these defendants. : 
THE COURT: Do you want to say anything? 
MR, BELCHER: I will submit it. 
THE COURT: The Court makes the following findings of fact and 
conclusion of law. 


i 


In this particular case two young men were apprehended at an 
early hour on Nichols Avenue, Nichols Avenue between 3900 and the 
4600 block. : 

The facts of the case makes the Court's problem avery simple 

14 one. The testimony offered is that on behalf of the petitioners 
themselves, who called the officers to the stand, that the officers saw 





a Buick car pulling out from the curb in the 4600 block of Nichols Avenue 
without lights, and traveled a distance without lights, in highly suspicious 
circumstances, with the suspicion that a felony had been committed. 
The officer stopped them with regard to driving the —— without 
lights. 
The Court holds that to flash a flashlight in the back end of the 
car is not an unlawful search. When the officer did that he discovered 
some 38 or 40 cartons of cigarettes. There was a suspicious gesture 
* on the part of one of these young men that he madea move toward the 
ae seat, and the officer then decided to arrest them on the suspicion that 
a housebreaking had occurred. | 
When the officer got the report that a hcsiceharadbias had occurred 
he recalled that only one store in that neighborhood sold Breyer's Ice 
am | Cream, and he checked this up and found that is where it had occurred. 
This is a very clear case of excellent police work and lawful ar- 
rest on suspicion of housebreaking. | 


12 
The petition to suppress will be overruled, subject to exception. 
(Thereupon the instant hearing was concluded. ) 


20 [Filed Sep. 24, 1956] 

On this 21st day of September 1956 came the attorney of the 
United States; the defendant in proper person and by counsel, Hazel 
Tucker; whereupon the defendant's motion to suppress evidence coming 
on to be heard is by the Court denied. 

The defendants are remanded to the District of Columbia Jail. 

By direction of 
James R. Kirkland 


Presiding Judge 
Criminal Court #2 


21 [Filed Sep. 28, 1956] 

On this 28th day of September, 1956 came again the parties afore- 
said, in manner as aforesaid, the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon, after hearing 
the argument of counsel and the charge of the Court, the alternate 
juror is discharged; thereupon, the jury upon their oath say that each 
defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the 
defendants are remanded to the District, of Columbia Jail. 

By direction of 
Alexander Holtzoff 


Presiding Judge 
Criminal Court #One 
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[Filed Nov. 5, 1956] 


JUDGMENT AND COMMITMENT 


On this 2nd day of November, 1956 came the attorney for the 
government and the defendant appeared in person and by counsel, Hazel 


Tucker. 

It Is Adjudged that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offenses of housebreaking and 
larceny as charged and the court having asked the defendant whether 

he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison- 
ment for a period of Twenty (20) months to Five (5) years on Count One; 
One (1) year on Count Two, said sentence on Count Two to run concur- 
rently with the sentence imposed on Count One. ! 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ ALEXANDER HOLTZOFF 
United States District Judge. 


[Filed July 17, 1957] 
NOTICE OF APPEAL 

Name and address of appellant - Rhinelda M. Bell, Box 25, 
Lorton, Virginia. ! 

Name and address of appellant's attorney -- | 

Offense - Housebreaking and Larceny (22, DCC, 1801, 2201, 2202) 

Concise statement of judgment or order, giving date, and any 
sentence - denial of application for leave to proceed on appeal without 
prepayment of costs by Judge Holtzoff on April 17, 1957. 
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Name of institution where now confined, if not on bail - Box 25, 
Lorton, Virginia. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 

July 17, 1957 /s/ Rhinelda M. Bell, Appellant 
Date 
Returned by the U.S. Court of Appeals on 7-18-57 


24 [Filed July 11, 1957] [Filed July 17, 1957] 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
No. 13, 684 APRIL Term, 1957 
Rhinelda Bell, Appellant 
v. 
United States of America, Appellee. 
Before: Edgerton, Chief Judge, Fahy and Danaher, Circuit Judges. 
ORDER 
On consideration of petitioner's petition for leave to prosecute 
appeal in forma pauperis, of respondent's opposition thereto, of peti- 
tioner's reply to said opposition, and of the memorandum of counsel 
in support of said petition, it is 
ORDERED by the Court that the aforesaid petition be, and it is 
hereby, granted, and 
IT IS FURTHER ORDERED by the Court that the stenographic 
transcript of proceedings in the District Court on the motion to suppress 
be furnished to appellant at the expense of the United States, without 
prejudice to such further steps as may thereafter be required. Cf. 
Miller v. United States, 317 U.S. 192, 198, and Johnson v. United States, 
352 U.S. 565. 
Dated auly 11, 1957 Per Curiam. 
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No. 13,684 
QUESTION PRESENTED 


Where the facts disclose that appellant’s car was parked 
adjacent to a food store at 3:30 a.m.; that his car was seen 
to drive from the curb and for approximately two blocks 
with extinguished lights; that when appellant’s car, driven 
by a co-defendant, was stopped for the traffic infraction, 
the officer, with the use of a flashlight, observed a large 
quantity of cigarettes on the back seat; that another officer 
saw the, cigarettes with his naked eyes; that during in- 
terrogation for the traffic violation appellant attempted to 
reach under the front seat, and the officer pulled his re- 
volver and arrested appellant and his co-defendant for 
‘‘investigation of housebreaking’’; in the opinion of appel- 
lee, the following question is presented: 


{1} Did the facts and circumstances personally observed 
by the officer establish probable cause for the arrest of 
appellant? 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 





No. 13,684 


Rurinewtpa M. Bety, Appellant, 
v. 


Unirep States or America, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEE 


ee 


COUNTERSTATEMENT OF THE CASE 


On July 23, 1956, a two count indictment was filed against 
appellant and a co-defendant in the United States District 
Court for the District of Columbia. The first count charged 
appellant, Rhinelda M. Bell and one Charles Clemons with 
housebreaking on June 16, 1956 at the store of one William 
S. Kalil, in violation of 22 D.C.C. § 1801. The second count 
charged appellant and his co-defendant with larceny com- 
mitted during the housebreaking alleged in count one, in 
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violation of 22 D.C.C. §§ 2201, 2202 (J.A. 1). Pleas of 
not guilty were entered on July 27, 1956 (J.A. 2). 

By motion filed August 6, 1956, appellant and his co- 
defendant jointly sought to suppress evidence, on the 
grounds that they were ‘‘unlawfully arrested without 
warrant and without probable cause in an automobile in 
the’ District of Columbia’’, at which time officers ‘‘un- 
lawfully seized from the possession of the defendants 
several cartons of cigarettes and other items of personal 
property belonging to them, without the consent of the 
defendants and against their will’’ (J.A. 2). 

In support of his motion, heard before the Honorable 
James A. Kirkland (J.A. 3), appellant called two officers 
of the Metropolitan Police Department (J.A. 4, 7). 

Officer Charles L. Herald testified as follows concerning 
the circumstances regarding the arrest (J.A. 8): 


‘*My partner and I were working scout car in the 
4600 block of Nichols Avenue, Southwest, and I ob- 
served a Buick sedan pulling away from the curb going 
north on Nichols Avenue with no lights burning, and 
at approximately two blocks from there we passed 
them in the 4600 block of Nichols Avenue and stopped. 
I stopped and asked to see their permit and regis- 
tration, and he had a District operator’s license and 
the registration card with Maryland tags with an 
address in Maryland. 
While questioning about the permit and registration 
_eard I had my flashlight looking around the car, and 
observed all these cigarettes pilled up in the back of 
the ear. I asked him where he got the cigarettes at 
and he said at a place in Maryland. At the time I 
- questioned him the follow [sic] on the right-hand side 
of the car [appellant] made a motion with his hand 
to reach under the seat, and I pulled my gun on him 
and ordered them both out of the car.”’ 


Immediately thereafter, direct examination continued 
thusly (J.A. 8): 


Q. Officer, will you tell us exactly when you placed 
the defendant under arrest? 

A. At the time I ordered them out of the car. 

Q. At the time you ordered them out of the car? 








A. Yes, ma’am. 

Q. And for what offense were they being arrested 
at that time? 

A. Investigation of housebreaking. 

Q. But at the time you made the arrest you had no 
report? 

A. No. 


On cross-examination the officer testified that appellant 
and his co-defendant were ‘‘sitting in front of a food store 
when I saw them pulling out and the store that had been 
entered was about three-or four doors from there;’’ that 
when he stopped appellant’s car, the co-defendant was 
driving; that the amount of cigarettes subsequently counted 
amounted ‘‘to 38 or 40 cartons of assorted brand cig- 
arettes;’’ that a search by his partner also unearthed 
‘‘a half pint of ice cream carton [sic] some nickels and 
dimes in it’? (J.A. 9). 

Officer Victor Kulis testified it was about 3:30 a.m. when 
Officer Herald stopped appellant and Clemons for driving 
without any lights on; that after Officer Herald was in con- 
versation with appellant and his co-defendant, he turned 
around to see Officer Herald with his gun in hand; that he 
then got out of his car and Officer Herald told him, ‘‘Take 
these men to the car and search them’’; that upon going to 
appellant’s car he saw a ‘‘large number of cartons in the 
back’’ of appellant’s car without the use of a flashlight; 
that his search of appellant revealed a Breyer’s ice cream 
carton which contained some change; that a search of the 
ear revealed ‘‘two electric wall clocks’’ and a ‘‘tire iron’’ 
were in a big box on the back seat of the car which con- 
tained the cigarettes. Investigation by the officers revealed 
that the housebreaking had occurred at the only store on 
Nichols Avenue in that location known by the officers to 
sell Breyer’s ice cream (J.A. 4-7). 

In denying appellant’s motion to suppress (J.A. 12), 
the court issued the following pertinent findings of fact 
and conclusions of law (J.A. 11): 


‘‘In this particular case two young men were ap- 
prehended at an early hour on Nichols Avenue, Nichols 
Avenue between 3900 and the 4600 block. 
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“‘The facts of the case makes the Court’s problem 
avery simple one. The testimony offered is that on 
behalf of the petitioners themselves, who called the 
officers to the stand, that the officers saw a Buick car 
pulling out from the curb in the 4600 block of Nichols 
Avenue without lights, and traveled a distance with- 

' out lights, i in highly suspicious circumstances, with the 
suspicion that a felony had been committed. The of- 
ficer stopped them with regard to driving the auto- 
mobile without lights. 

‘The Court holds that to flash a flashlight in the 
back end of the car is not an unlawful search. When 
the officer did that he discovered some 38 or 40 cartons 
of cigarettes. There was a suspicious gesture on the 
part of one of these young men that he made a move 
toward the seat, and the officer then decided to arrest 

- them on the suspicion that a housebreaking had oc- 
curred.”’ 


Thereafter, upon their trial by jury, appellant and his 
co-defendant were convicted as indicted (J.A. 12). The 
trial court imposed sentence of imprisonment for one year 
on Count Two (larceny) to run concurrently with twenty 
months to five years on Count One (housebreaking) (J.A. 
13). This Court allowed appellant a limited direct appeal 
in forma pauperis (J.A. 14). 


i eta TO THE UNITED STATES CONSTITUTION 
AND REGULATIONS INVOLVED 


The United States Constitution, Amendment IV provides: 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things 
to be seized. 


Federal Rules of Criminal Procedure, Rule 41(e) provides: 


Motion for Return of Property and to Suppress Evi- 
dence.—A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 
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b) 


the property and to suppress for use as evidence any- 
thing so obtained on the ground that (1) the property 
was illegally seized without warrant * * * The judge 
Shall receive evidence on any issue of fact necessary 
to the decision of the motion. If the motion is granted 
the property shall be restored unless otherwise sub- 
ject to lawful detention and it shall not be admissible 
in evidence at any hearing or trial. The motion to 
suppress evidence may also be made in the district 
where the trial is to be had. The motion shall be made 
before trial or hearing unless opportunity there- 
for did not exist or the defendant was not aware of 
the grounds for the motion, but the court in its dis- 
cretion may entertain the motion at the trial or hear- 
ing. 


SUMMARY OF ARGUMENT 


Appellant’s car having been parked adjacent to a food 
store at 3:30 a.m. before being driven for approximately 
two blocks without lights became quite significant when 
additional observation of the officer revealed a pile of 
cigarettes in clear view on the back seat of appellant’s 
car. Moreover appellant’s suspicious gesture during in- 
terrogation for the traffic violation in attempting to reach 
under the front seat, added to the probable cause to be- 
lieve that appellant had perpetrated a housebreaking. If 
not before, the officer was required to arrest appellant 
upon such a gesture. The train of circumstances led to 
but one conclusion—appellant had recently perpetrated a 
housebreaking under the cloak of darkness. A subsequent 
search and seizure was incident to the arrest. Denial of 
appellant’s pre-trial motion to suppress the evidence was, 
therefore, proper. 
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ARGUMENT 
I 


Probable Cause to Believe That Appellant Had Committed a 
Housebreaking Warranted His Arrest. 


It is well established that a search and seizure inci- 
dent to a lawful arrest is valid. The test of the legality 
of an arrest for a felony, without a warrant, is whether 
probable cause existed to believe that the person arrested 
had committed a felony. What constitutes probable cause 
cannot be molded into any single and concise meaning. 
Each ease must be considered on its own peculiar facts and 
interpreted in light of all the circumstances. 

Probable cause consists of more than mere suspicion of 
guilt. But, on the other hand, the concept of probable cause, 
by its very nature, involves probabilities, and the stand- 
ard of proof is not the same as that required at trial. The 
evidence known to the arresting officer need not amount 
to proof of guilt. What the Supreme Court stated in the 
leading case of Brinegar v. United States? is definitive 
on the law of probable cause: 


““e * * (There is a) difference between what is re- 
quired to prove guilt in a criminal case and what is 
required to show probable cause for arrest or search. 

* There is a large difference between the two 
things to be proved, as well as between the tribunals 
which determine them and therefore a like difference 
in the quanta and modes of proof required to estab- 
lish them. 


‘‘In dealing with probable cause, however, as the 
very name implies, we deal with probabilities. These 
are not technical; they are the factual and practical 
considerations of everyday life on which reasonable 
and prudent men, not legal technicians, act. The stand- 

' ard of proof is accordingly correlative to what must 
be proved. 





1 United States v. Rabinowitz, 339 U.S. 56, 63-64 (1950). Harris v. United 
States, 331 U.S. 145, 151 (1947). Mills v. United States, 90 U.S. App. D.C. 
365, 196 F.2d 600 (1952), cert. denied, 344 U.S. 826. 


2338 U.S. 160, 173-176 (1949). 
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‘The substance of all the definitions’ of probable 
cause ‘is a reasonable ground for belief of guilt’. 
McCarthy v. DeArmit, 99 Pa. St. 63, 69, quoted with 
approval in the Carrol opinion, 267 U.S. at 161. And 
this ‘means less than evidence which would justify 
condemnation’ or conviction, as Marshall, D.J., said 
for the court more than a century ago in Lock v. United 
States, 7 Cranch 339, 348. Since Marshall’s time, at 
any rate, it has come to mean more than bare sus- 
picion: Probable cause exists where ‘the facts and cir- 
cumstances within their (the officers’) knowledge and 
of which they had reasonable trustworthy informa- 
tion (are) sufficient in themselves to warrant a man 
or reasonable caution in the belief that ‘an offense 
had been or is being committed’. Carroll v. United 
States, 267 U.S. 132, 162.”’ 


Applying the criteria to the instant case, the question 
is did the facts and circumstances within the personal 
knowledge of the police at the time of the arrest war- 
rant a reasonable belief that appellant had committed a 
housebreaking. When viewed in terms of ‘‘probabilities’’ 
or considered in light of the ‘‘factual and practical con- 
sideration of everyday life on which reasonable and pru- 
dent men, not legal technicians act,’’ the facts and cir- 
cumstances personally observed by the officer warranted 
a reasonable belief that appellant and his co-defendant had 
perpetrated a housebreaking. 

The record disclosed that appellant’s car was observed 
about 3:30 in the morning (J.A. 4) ‘‘pulling away from the 
curb going north on Nichols Avenue with no lights burn- 
ing’”’ (J.A. 8). Prior to driving off, appellant’s car was 
parked adjacent to a food store (J.A.9). After appellant’s 
car was stopped for the traffic infraction and during the 
interrogation as to driver’s permit and registration card, 
Officer Herald, with flashlight in hand, observed ‘‘all these 
cigarettes piled up in the back of the car’’ (R. 8). The 
cartons of cigarettes, however, were also visible, to the 
naked eye (R. 7). When asked where the cigarettes had 
been obtained, the reply was ‘‘at a place in Maryland.’’ 
Appellant, who was not driving his car, made a motion to 
reach under the seat, at which time the officer pulled his 
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revolver and placed appellant and his co-defendant under 
arrest for ‘‘investigation of housebreaking’’ (R. 8). 

That the officer had a right and a duty to stop appellant’s 
ear and interrogate the driver for a traffic violation com- 
mitted in his presence is clear. Johnson v. District of 
Columbia, 119 A. 2d 444 (D.C. Mun. App. 1956).* Having 
lawfully stopped appellant’s car for purposes of investiga- 
tion and police action, the officer was not required to dis- 
regard evidence brought to him by his senses.* Ellison v. 
United States, 93 U.S. App. D.C. 1, 206 F. 2d 476 (1953) ; 
Johnson v. District of Columbia, supra. In Ellison, ob- 
servations outside the premises of a defendant revealed 
evidence that was a circumstance in the existence of 
probable cause. This Court, while holding mere observa- 
tion does not constitute a ‘‘search’’, reasoned, 93 U.S. App. 
D.C. at 3: 


““If an officer sees the fruits of erime—or what he 
had good, reason to believe to be the frutts of crime 
lying freely exposed on a suspects property, he ts 
not required to look the other way, or disregard the 
evidence his senses bring him. Law enforcement is 
difficult enough, without requiring a police officer to 
free his mind of clues lying flatly before him.’’ (Italics 
supplied). 





$See also Price v. United States, 119 A. 2d 718, (D.C. Mun. App. 1956). 
Maghan v. Jerome, 67 App. D.C. 9, 88 F.2d 1001 (1937); 4 D.C.C. § 140. 


+The fact that the officer was aided in his sense of sight by the use of a 
flashlight is immaterial United States v. Lee, 274 U.S. 559, 563 (1927). 
There the Supreme Court held the use of a searchlight did not constitute a 
search. Cf. also, Safarik v. United States, 62 F.2d 892, 895 (8th Cir. 1933) 
and Smith v. United States, 2 F.2d 715, 716 (4th Cir. 1924) wherein the 
courts held the use of a flashlight did not constitute unreasonable searches, 
if a search at all; although in each, the information obtaimed thereby was 
a circumstance in probable cause. See also Haerr v. United States, 240 F.2d 
533 (Sth Cir. 1957), wherein it was held where a duty to stop and investigate 
the occupants of a car existed, the shining of a ‘‘flashlight’’ and interroga- 
tion did not constitute a search. 

From a practical standpoint, suspicious circumstances demand the use of 
2 flashlight by officers investigating traffic violations in the early hours of 
the morning, if for no other reason than self-protection. Cf. People v. Moran, 
246 N.Y. 103, 158 N.E. 35 (1927), wherein a police officer was shot and killed 
by a motorist stopped for a traffic violation. 
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More specifically, this Court apparently held in Cohn 
v. United States, 57 U.S. App. D.C. 49, 16 F. 2d 652 (1926), 
that what an officer observed in the car of a motorist who 
had been stopped for a traffic violation was a circumstance 
to be considered together with other information possessed 
by the officer. When the defendant Cohn was stopped the 
officer noticed two boxes on the seat of his car ‘‘partly 
covered’’, and recognized the same as boxes in which corn 
liquor was usually carried. When asked what he had, 
Cohn replied ‘‘Three boxes of corn’’. In sustaining the 
validity of the arrest, search, and seizure, this Court stated, 
57 U.S. App. D.C. at 49: 


‘<The officer’ suspicions were justifiably aroused by his 
knowledge of the defendant, by what he saw in the 
car, and in addition to this, and before the car was 
searched and defendant arrested, the defendant ad- 
mitted to the officer . . . that he had three cases of 
whiskey in the car. We are unable to see why this 
admission made before arrest and seizure [but after 
the officer’s observation] under these circumstances, 
did not justify both the arrest and seizure .. .”’ 
(Brackets and italics supplied). 


It is clear from the facts and the Court’s ruling that the 
officer’s observation into Cohn’s ear did not constitute a 
search, but was considered part of the circumstances 
constituting probable cause. 

When knowledge that. appellant’s car, at 3 o’clock in the 
morning, had been parked adjacent to a food store (albeit 
the actual store broken into was three or four doors away) 
is considered in conjunction with the observation that ap- 
pellant’s car was driven away therefrom without lights, 
seeing a pile of cigarettes of assorted brands on the back 
seat of a car becomes quite significant. It affords probable 
cause, as above defined, to believe that appellant and his 
co-defendant had perpetrated a housebreaking. Elhson 
v. United States, supra. The suspicious conduct of appel- 
lant, in attempting to reach under the seat during the 
officer’s interrogation, did not detract from the probable 
cause but added thereto. If not before, it was then indeed 
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time for the officer to pull his revolver and arrest appel- 
lant. 


The subsequent search of appellant revealed a Breyer’s 
ice-cream carton containing nickels and dimes (J.A. 5-9). 
The subsequent search of appellant’s car revealed, in addi- 
tion to the large quantity of cigarettes in view, two wall 
clocks and a tire iron were in the big box which contained 
the cigarettes (J.A. 5-6). To reiterate, when viewed in 
terms of ‘‘probabilities’’ or ‘‘the factual and practical 
considerations of everyday life’’, rather than upon terms 
of a legal technician, a totality of the facts and circum- 
stances and the logical inferences to be drawn therefrom 
require a reasonable belief that appellant and his co-de- 
fendant were making a get away from a recent house- 
breaking, committed under a cloak of darkness, almost 
immediately in the presence of the police. This ‘‘train of 
circumstances’? amounted to probable cause. Mills v. 
United States, supra; Brinegar v. United States, supra; 
Ellison v. Umited States, supra; Cohn v. United States, 
supra. 

From the foregoing, it is clear that the search of appel- 
lant and his automobile, which began after he was placed 
under arrest, was reasonable in scope and incident to an 
arrest based upon probable cause. United States v. Rabino- 
witz, supra; Harris v. United States, supra. Appellant’s 
pre-trial motion for suppression of evidence was properly 
denied, and fruits of the crimes were properly introduced 
into evidence. 





3:Cf. Moore v. United States, —— U.S. App. D.C, ——, 247 F.2d 103 (1957), 
wherein the facts in brief were that an officer investigating a traffic infraction 
‘*grabbed’’ for defendant’s pocket upon defendant’s suspicious gesture in the 
same direction. The officer’s find was a brown paper bag containing number 
slips, for which defendant was arrested. Thereafter, the defendant bribed the 
officer, which is not here material. What is material is that the officer acted 
upon a suspicious gesture, and this Court found no error in the admission into 
evidence of the fruits of crime discovered by the officer. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Oxiver GascH, 
United States Attorney. 
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